








sion of Labor Standards district
offices. A Youth Rate Certificate
permits the employer to hire any
number of young workers. Youth under
16 must also have farm work permits.
These permits can be obtained by the
employee from the local school of-
fice. Employers are responsible for
checking to see that each young per-
son has a work permit. An employer
covered under the Federal Wage-Hour
Law needs to obtain a federal Full-
Time Student Certificate as well as
the state certificate. Under federal
law, full-time students may work no
more than 10 percent of their employ-
ers' total man-hours of labor. For
additional information, contact Em-
ployment Standards Administration,
U.S. Department of Labor, 1515 Broad-
way, New York, NY 10036. See the
section on youth employment for more
details regarding the limitations on
employing young people.

Piece Rate

Employees may be paid on a piecerate
basis and, as under the federal law,
must earn at least the minimum wage
or the minimum wage for youths.

Work Hours

Work hours include all hours on the
job, including time going from field
to field and waiting for equipment,
but do not include time lost because
of inclement weather.

Farms Including Nonfarm Operations

Processing, shipping, and selling
operations that are part of the farm
operation are not necessarily treated
as they are under federal law. All
selling operations, such as roadside
stands, florist shops, and greenhouse
sales outlets, are classified as non-
farm and are covered under the Mini-
mum Wage Order for Miscellaneous
Industries and Occupations, even if
the farmers sell their own products.
A roadside stand will be covered
under the Minimum Wage Order for Farm
Workers if at least 95% of gross
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sales were of goods produced on the
employer’s farm(s). Under this wage
order, all employers, not just those
with cash payrolls in excess of
$3,000 per year, are required to pay
minimum wage. If an employee's work
is governed by two different minimum
wage orders because, for example, he
or she both harvests and sells pro-
duce at a roadside stand, New York
law provides that the employee should
be paid in direct proportion to the
actual hours of work performed under
each work order during a payroll
week. In this case, the farmer may
credit all farm allowances against
the gross wage regardless of the
proportion of coverage under various
wage orders.

Processing and shipping operations
may be classified as either farm or
nonfarm. If the farmer processes and
ships only his or her own products,
then the operations are classified as
farm and coverage provisions for
farms apply to the entire enterprise.
If the farmer processes and ships
others' products, then the operations
are covered by the Minimum Wage Order
for Miscellaneous Industries. Under
this wage order, the farmer is re-
quired to pay overtime rates of 1 1/2
times the employee's basic wage for
work exceeding 40 hours per week.

An employer may or may not be re-
quired to meet nonfarm requirements
for a worker whose hours are split
between farm and nonfarm operations.
If the nonfarm operation is covered
under the Minimum Wage Order for
Miscellaneous Industries, the em-
ployer may follow farm requirements
for those hours the worker spent in
the farm operation and the nonfarm
requirements for the remaining hours
if he or she has accurate records of
the hours worked in each operation by
each employee. Rough estimates are
not acceptable. See table 3.

Advisory Council

The law establishes a state advisory
council on minimum wage standards for



14

farm workers which shall consult with
the commissioner of labor and provide
recommendations before regulations
are issued. The council is appointed
by the commissioner of labor and is
composed of five members representing
the interests of farmers, five repre-
senting the interests of employees
and the public, and one who shall act
as an impartial chair. Public hear-
ings with due notice are required
before issuing regulations.

Notice to Employees

Employers must notify an employee in
writing when he or she is hired of
the conditions of employment in a
"work agreement." A copy of a gener-
ally applicable work agreement must
be posted at the work site. A work
agreement must include the following:

- name, address, and telephone number
of employer;

- location and type of work;
- housing arrangements, including

cost, number of rooms, and cocking
facilities;

Table 3

State Wage Order Coverage for Enterprises

Selling with Farming

- allowances, if any, for meals and
lodging to be deducted from wages,

- wages to be paid and time of pay-
ment;

- period of employment;

- all other planned payroll deduc-
tions;

- noneconomic terms and conditions of
employment; and

- overtime provisions.

Both the employer and employee must
sign the work agreement and each must
keep a signed copy.

Statement of Wages

On each pay day, employees must be
furnished with a statement showing -
hours worked, rates paid (including
wages based on piece rate, the size
or weight of the piece-rate unit, and
the number of units produced during
the pay period), gross wages, allow-
ances, deductions, and net wages.

Combining Processing, Shipping, and

Farming
Classification Farm
Wage orders Farm
Requirements
Minimum wage Yes
Overtime No
Call-in pay No
Weekly minimum wage No
Split shift and
spread of hours pay No

* Up to 5% of products not produced on the farm.

Processing &Shipping Selling

Own Products Others Products

Farm Nonfarm Nonfarm*

Farm Miscell. Miscell.
Industries ndustries

Yes Yes Yes

No Yes Yes

No No No

No No No

No No No



The Cornell publication Farm Employee
Wage Record (121CU-FMWAREC) provides
an excellent record of employee wages
and benefits. It can be purchased
from the Distribution Center, 7 Cor-
nell Business and Technology Park,
Ithaca, NY 14850.

Workers must be given a written sum-
mary of their wages at the time em-
ployment is terminated. It must
include gross and net earnings and a
listing of deductions taken. The
summary must be given or mailed to
the employee not later than the regu-
lar payday for the payroll period in
which the termination occurred.

Records of Employees

The law specifies that employers must
keep signed copies of work agreements
and accurate records of daily and
weekly hours worked by each employee;
wages paid. including piece-rate
information; allowances and deduc-
tions; cash advances made; and infor-
mation about employees under the age
of 18, including evidence that appro-
priate permits, certificates, paren-
tal permission, and any other infor-
mation needed to comply with the
Minimum Wage Law have been obtained.
These records must be kept for three
years and be available for review at
any time. Copies of wage statements
provide the basic information needed.
Inadequate records are a major com-
plaint of minimum wage inspectors.
It is a crime to fail to maintain
proper records or to hinder the in-
spection process in any way. Employ-
ers have been cited for such failure,
and heavy fines may be levied. Every
employer should establish a basic
record-keeping system.

Penalties for Noncompliance

It is a misdemeanor to pay an em-
ployee less than minimum wage, even
if the employee agrees to the rate of
compensation. It is also a crime to
fire an employee, or otherwise
discriminate against him or her,
because he or she has complained that
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the employer has not paid minimum
wage. Civil penalties for noncompli-
ance can include fines of up to
$3,000.

Additional Information

Additional information on the New
York State Minimum Wage Standards for
Farm Workers can be obtained from
district offices of the New York
State Department of Labor. See the
Appendix for details.

Eviction When Housing Is Pro-
vided by Employer

It is a common practice for farmers
to provide a house as part of the
farm employee's compensation package.
Problems arise when the employee is
fired or quits but does not move out.
The farmer wants the house vacated to
make it available to a new employee.
Many people mistakenly believe that
time-consuming notice provisions and
procedures are required under New
York law before a tenant can be
evicted. However, the New York Real
Property Actions and Proceedings Law
establishes special rules if housing
is provided as a condition of employ-
ment, and it may be possible for a
farmer to regain possession of a
house within two weeks through a
court proceeding.

To minimize later problems when pro-
viding housing as a condition of
employment, a farmer should be sure
that the housing arrangement is in
writing and signed by the employer
and the employee. There should be a
clear paragraph in the work agreement
that sets forth the parties'
understanding, including the time
that the house will be vacated if
employment terminates. The farmer
should require a reasonable security
deposit in advance if the employee
has pets or children or if the em-
ployer is concerned about the possi-
bility of damage to the property.
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If a housed employee is terminated
from his or her job, a farm employer
should be prepared to give the em-
ployee written notice of the termina-
tion of employment and of the housing
arrangement immediately. It may be
necessary to contact an attorney who
can prepare summary eviction papers
if the tenant does not vacate volun-
tarily. Under no circumstances
should a farmer attempt to remove a
tenant, either by changing locks or
by the use of force.

Should it become necessary to seek a
lawyer's help, the eviction process
will be more efficient if certain
information is available. A lawyer
should have copies of the work agree-
ment, the notice to quit (vacate the
premises), and any other relevant
documents. In addition, the farm
employer should keep the lawyer in-
formed of any other actions he or she
has taken.

To start a summary eviction proceed-
ing, a notice of the proceeding and
the petition bringing the action
should be served on the tenant-
employee at least five and not more
than twelve days before the hearing.
These papers can be served as early
as one day after termination of em-
ployment. The court may not adjourn
the hearing for more than ten days
unless all parties consent.

After a judgment for the farm em-
ployer, the court will issue a war-
rant to remove the tenant. The en-
forcing officer must give 72 hours’
notice before removal. A farmer
realistically can expect to get his
or her house back within two weeks,
but the process could possibly take
as long as one month to complete.

Even if the parties agree, under
state law it is not proper for the
farm employer to withhold wages to
cover damage done to the property.
The summary eviction proceeding does
not include a process for deciding
claims for money due, so a separate
court action is required. For this

reason, arranging a security deposit
in advance is a wise idea.

New York State's Wage Reporting
System

Under New York tax law, employers are
required to submit wage reports to
the Department of Taxation and Fi-
nance. These reports are used to
verify eligibility for public assis-
tance and benefits under the Social
Services Law, to locate absent par-
ents and establish child-support
obligations, and to verify eligibil-
ity for insurance benefits adminis-
tered by the Department of Labor.

Coverage

Most employers are required to file a
quarterly wage report. Employers who
are not required to and do not with-
hold federal income taxes from the
wages of their employees are exempted
from this regulation.

Information Required

The name, Social Security number, and
gross wages of every employee who
resides or is employed in New York
State must be reported, regardless of
whether his or her wages are subject
to withholding of taxes or tax pay-
ments under the Personal Income Tax
Law. Information is required on all
employees. Some additional data on
the employer are also required.

Filing Requirements

Wage reports are due the last day of
the month following the calendar
quarter. They should be sent to the
Department of Taxation and Finance,
WRS Report Processing Unit, State
Campus, Albany, NY 12227.

Penalties for Noncompliance
Failure to provide the regquired in-

formation can result in financial
penalties. Employers who fail to



comply will be informed by certified
mail that they are delinquent. An
employer who does not comply within
15 days of this mailing will be fined
based on the number of employees for
whom wages were not reported or re-
ports were late or inaccurate. The
fines range from $1 to $25 per em-
ployee, depending on the number of
offenses the employer has had within
the past eight reporting periods.

Records to Be Kept

All records and information pertinent
to the wage reporting system must be
available for inspection by the tax
commission for four years after wage
reports are filed.

Additional Information

Most employers who are required to
report are sent the necessary form
(WRS-2) by the Department of Taxation
and Finance. The form contains in-
structions and sources of additiocnal
information. Forms and additional
information can also be obtained from
any local office of the Department of
Taxation and Finance. See the Appen-
dix for details.
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Insurance

Workers' Compensation Insurance
Coverage

The New York State Workers’ Compensa-
tion Law covers most employees. Some
special coverage provisions and
exemptions apply to farm laborers,
volunteers, domestics, chauffeurs,
and teenagers. Rules that apply to
young workers are explained in the
section on youth employment.

Farmers in New York State must pur-
chase workers' compensation insurance
if their cash wage payments to farm
employees totaled $1,200 or more in
the previous calendar year. Insurance
must be purchased from a private
carrier or the State Insurance Fund
for 12 months beginning April 1.
Larger employers find it profitable,
and may be permitted by the Workers'
Compensation Board, to self-insure.
Contact the Workers’ Compensation
Board for more information.

The $1,200 annual payroll rule ap-
plies to only four farm classifica-

tions: general farms (0006); f£fruit
farms (0007); vegetable or berry
farms (0031); and poultry farms
(0034). Other businesses classified

as nursery (0005), florist, cultivat-
ing, and gardening (0035), landscape
gardening (0042), custom tree pruning
and spraying (0106), and stores
(8001) are not subject to the $1,200
payroll rule. These businesses must
provide workers' compensation cover-
age regardless of their annual pay-
rolls.

Farmers not required to provide
workers' compensation coverage to
their employees may voluntarily elect
to do so. If employees will be
expected to contribute to premium
payments, they must be given 30 days
notice that a voluntary plan is to be
undertaken and one-half of the em-
ployees to be covered must consent to
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the contribution requirements. If a
farm employer who has elected volun-
tary participation chooses to end the
coverage, the affected employees must
be given 90 days' notice before cov-
erage ends. In addition, before
terminating, the employer must have
made sufficient contributions to
provide for payments of benefits for
at least one year.

An employer who is not required to
provide worker’'s compensation cover-
age may choose not to do so volun-
tarily, relying on coverage being
provided to injured workers under
other liability policies carried by
the employer or the farm business.
Be sure to check with the insurance
company to determine whether the
liability policy specifically ex-
cludes employee injuries or work-
related claims. This 1is often the
case.

Farm Family Workers

An employer's spouse employed on a
farm is cnsidered an employee for
purposes of determining worker’s
compensation coverage. An employer’s
child under the age of 18 is consid-
ered an employee only if his or her
services are provided under an ex-
press contract for hire. An express
contract for hire is a legal term
used to distinguish a situation in
which a person is a hired worker from
one in which a person does an occa-
sional chore or odd job for pay. The
farmer's 16-year-old son who works as
an employee, whether full time during
school vacations or part time during
the schocl year, is considered an
employee, for example, whereas chil-
dren who help out occasionally in the
barn or perform tasks for which they
are paid by the job are usually con-
sidered casual laborers.

To determine which situation applies
to your child, ask yourself the fol-
lowing three questions:

- Am I paying a regular wage for the
work being done?

- Is my child performing tasks I
would hire an outsider to do?

- Do I have an understanding, or an
agreement, with this person (even an
oral one) that tasks will be per-
formed for compensation?

If the answer to all three questions
is vyes, the services are clearly
being performed under an express
contract for hire and workers' com-
pensation laws apply. If you are
still not sure of the nature of the
relationship and your legal obliga-
tions, contact the Workers' Compensa-
tion Board.

Children 18 and over who work on the
family farm are automatically consid-
ered employees, even 1if they are
students, and their wages are in-
cluded in determining whether work-
ers' compensation coverage 1is neces-
sary. If the farm meets or exceeds
the $1,200 cash wage test, then all
farm employees over the age of 18 are
covered, including family workers.
Note that once an insurance policy is
in effect on a farm, the insurance
company assumes financial responsi-
bility for work-related injuries to
any covered employee, regardless of
whether premiums were collected for
his or her wages. Determination of
the existence of an express contract
for hire and coverage under the law
are made by the New York State Work-
ers’ Compensation Board, not by the
insurance company. Most insurance
companies will therefore want to
collect premiums on all workers.

The family worker exemption applies
only to those individuals in the
classifications above to which the
$1,200 cash wage test applies. In
other businesses, family workers are
considered employees even if no ex-
press contract for hire exists and
thus Workers’ Compensation insurance
must be provided.

Farm Labor Contractors

Farm workers who are recruited, sup-



plied, or supervised by a farm labor
contractor are considered employees
of the farm owner or leasee for pur-
poses of workers' compensation cover-
age.

Custom Work

A person doing custom work for a
farmer is considered his or her em-
ployee unless it can be demonstrated
that the individual is an independent
contractor who does custom work for
others as a normal part of his or her
business. The criteria for distin-
guishing between employee-employer
and independent contractor-owner
relationships seem well established
in New York case law, but problems
may arise in applying criteria in an
individual case. See the section
"Employee or Independent Contractor?"
for a discussion of the criteria used
to establish whether someone is an
independent contractor or an em-
ployee.

To protect him- or herself, a farmer
must eliminate any confusion as to
the nature of the relationship with
the independent contractor. The
farmer should 1leave the method of
work to the independent contractor's
discretion and specify only the de-
sired result. In addition, the
farmer should pay for the job as a
whole and not on an hourly basis,
refrain from furnishing the independ-
ent contractor with any equipment,
and tailor the work contract to the
relative nature of the work test.
Courts in New York have concluded
that the Workers' Compensation Law 1is
remedial in nature and therefore
requires a liberal interpretation.
Ambiguity in a relationship thus
works to the farmer's detriment: the
injured person making a claim will be
considered an employee.

One area 1in which problems have
arisen is trucking. A truck driver
who picks up produce and delivers it
to a processing plant is considered
the farm owner's employee, even
though the evidence indicates that
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the driver is an independent contrac-
tor. The farmer can avoid responsi-
bility for workers' compensation only
by obtaining a certificate of insur-
ance from the driver. The Workers'
Compensation Board may be willing to
issue a nonbinding opinion on a given
set of facts, but it will not issue a

binding opinion. This particular
issue has not yet been tested in a
New York court. The area of custom

work is a problem in both agricul-
tural and nonagricultural
enterprises. Questions about spe-
cific situations should be directed
to the Workers' Compensation Board.

Employer's Responsibilities

- Ensure that benefits will be paid
by purchasing insurance or, if appli-
cable, self-insuring.

- Post a Notice of Compliance (Form
C-105), including the name of the
insurance company.

- Keep records of all injuries.

- Notify the nearest office of the
Workers' Compensation Board whenever
on an on-the-job injury results in
loss of time.

Penalties

An employer who refuses or neglects
to report an injury may be guilty of
a misdemeanor, which is punishable by
a fine of up to $500. In the event
of an injury, an uninsured employer
is personally liable for the worker's
compensation and medical benefits, as
well as for an assessment of $150 and
15 percent of any award made. The
assessment may not exceed $1,500 for
any one claim. In addition, an unin-
sured employer 1loses his or her
common-law defenses and may be sub-
ject to a suit by the injured worker.
He or she may also be subject to
criminal prosecution for failing to
insure and to an additional $50 as-
sessment if he or she remains unin-
sured for 10 or more days.
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Employment of a Minor

Additional liability can be incurred
if the worker is under 18 years of
age and employed in violation of the
Labor Law. If the employee is in-
jured on the job, he or she receives
two times the Workers’ Compensation
award, all of which the employer must
pay. If the employer is uninsured
for workers' compensation, he or she
is also 1liable for all medical
awards, as well as the penalties
listed above levied on. uninsured
employers. Rules that apply to young
workers are explained in the section
on youth employment.

Additional Information

If you have questions about insurance
premiums or payroll reports, contact
your insurance agent or on an office
of the State Insurance Fund. If you
have questions about on an accident
or claim, contact one of the ‘district
offices of the Workers' Compensation
Board (see the Appendix).

Disability Benefits

The Disability Benefits Law comple-
ments the Workers’ Compensation Law.
The latter provides benefits to work-
ers injured on the job, whereas the
former proVides benefits for workers
disabled off the job.

Coverage

An individual who employs one or more
persons on each of 30 days, or on any
part of 30 days, in any calendar year
becomes covered four weeks after the
30th day of such employment. The law
excludes certain categories of em-
ployees, such as the spouse or minor
child of the employer, and certain
types of employment, such as the
following: farm labor, casual employ-
ment (which has a very broad defini-
tion), service as a golf caddy, and
the part-time service of elementary

and secondary school students.

An employer may exclude his or her
spouse from coverage, but only if the
proper form is filed with the insur-
ance carrier requesting the exclu-
sion.

Note that laborers are the only farm
employees excluded from the law.
Other farm employees, such as corpo-
rate officers and office workers, are
covered. Note also that if a farm is
incorporated there are no family
workers because the employer is the
corporation. All persons working in
the business, including the corporate
owners, are employed by the corpora-
tion, unless they are nominal offi-
cers and receive no wages or other
payment for services. If two people
own all the corporate stock and hold
all the corporate offices, however,
they are exempt from these provi-
sions.

A covered employer 1is required to
post a Notice of Compliance in a
conspicuous place in and about the
place of business.

Cost of Disability Benefits

The disability benefits program is
financed in one of two ways: either
entirely by the employer or jointly
by the employer and employee. If the
employer is providing statutory dis-
ability benefits, the employee may be
required to contribute one-half of 1
percent of his or her weekly wages,
not to exceed $.60 per week. Unlike
the rates for workers' compensation
insurance, those for disability bene-
fits insurance are not uniform; the
cost of the coverage varies among
insurance companies. Shop around!

Benefits

An employee may receive one-half of
his or her weekly wage, up to $170,
starting one week after he or she
becomes ill or injured, for a maximum
of 26 weeks during a 52-week period
or during one period of disability.



injury is less than $20, he or she
receives the average weekly wage.
These benefits are provided by stat-
ute. Some insurance companies in-
clude additional benefits in their
policies.

Reporting and Filing Requirements

Reporting and filing requirements
vary among insurance companies. Some
require physical audits of the pay-
roll, whereas others use a self-au-
dit. The insurance companies provide
forms and explain procedures.

Additional Information

Contact an office of the Workers'
Compensation Board, your insurance
agent, or the State Insurance Fund
for additional information about
these and special coverage provisions
of the Disability Benefits Law.

Unemployment Insurance

In 1978, mandatory coverage for unem-
ployment insurance (U.I.) was ex-
tended to include agriculture under
both state and federal law. Before
then, coverage was voluntary.

Coverage

Agricultural workers are covered if
their employer is covered. Employers
of agricultural labor are liable for
payment of contributions (1) as of
the beginning of any calendar year in
which they employ 10 or more persons
for some portion of any day in each
of 20 different weeks or (2) as of
the beginning of any calendar quarter
in which cash labor payments of
$20,000 or more are paid.

Employment not considered agricul-
tural labor usually comes under the
general-coverage provision. Under
this provision, an employer is liable
for U.I. taxes 1if his or her cash
payroll is $1,500 or more in any
calendar quarter, usually the case if
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the farm has any employees. BAn em-
ployer is also liable for U.I. taxes
as of the beginning of any calendar
quarter in which at least one person
is employed for some portion of any
day in each of 20 weeks.

If neither the general wminimum re-
quirements nor the farm minimum re-
quirements apply, it is necessary to
determine whether a given employee is
properly categorized as an agricul-
tural laborer and therefore excluded
from U.I. coverage required for
nonfarm employees.

Agricultural labor includes all ser-
vices performed in the following:

- on a farm, in the employ of any
person, in connection with cultivat-
ing the so0il or in connection with
raising or harvesting any agricul-
tural or horticultural commodity
(including livestock) ;

- in the employ of the owner or ten-
ant or other operator of a farm in
connection with the operation of the
farm;

- in handling, planting, drying,
packing, packaging, processing,
freezing, grading, storing, or deliv-
ering to storage or to market or to a
carrier for transportation to market
any agricultural or horticultural
commodity, but only if such service
is performed in the employ of an
operator of a farm, or a group of
operators (as a cooperative), and if
such operator (s) produced more than
half the commodity associated with
such service.

The term farm refers to stock, dairy,
poultry, fur-bearing animal, and
fruit farms, as well as truck farms,
plantations, nurseries, greenhouses,
and other similar operations engaged
primarily in raising agricultural or
horticultural commodities and or-
chards. 1If there is a retail compo-
nent to the business it will be re-
quired to pay U.I.
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If you have any dguestions about
whether a particular position is
classified as agricultural labor, do
not guess. Seek an interpretation
from the Unemployment Division of the
New York State Department of Labor.
Employers have unwittingly failed to
provide coverage for employees only
to find that the state concluded that
coverage was required. A wine maker
who was responsible for overseeing
the processing of grapes into wine at
a vineyard was considered an employee
of a commercial, not an agricultural,
operation even though a vineyard is
clearly a farm under New York law.
Apparently it did not matter that the
processing occurred on the wvineyard
premises; nor was processing consid-
ered "incident to the preparation” of
grapes for market.

Farm Owners

If the farm is a sole proprietorship
or partnership, the owner or owners
cannot be considered employees, even
though wages may be drawn. If the
firm is a corporation, however, the
owners are considered employees 1if
they draw wages or perform services.
If the farm meets the coverage provi-
sions, the owner has to pay U. I.
taxes on his or her wages and they
must be included in the test for
coverage.

Family Workers

The unemployment insurance provisions
do not apply to an employer's spouse
and children under 21 wunless the
business is a partnership or a cor-
poration. 1In this case, family work-
ers are treated no differently than
other employees in determining
whether the business 1is covered by
U.I.

Independent Contractor Status

Independent contractors are excluded
from coverage undexr the Unemployment
Insurance Law. The law, however,
does not define an independent con-
tractor, and the same problems can

arise here as in other areas where it
is not clear whether a person is an
employee or an independent contrac-
tor. The section "Employee or Inde-
pendent Contractor?" at the beginning
of this publication discusses the
distinctions between the two.

Crew Leaders

Under certain very restricted condi-
tions, a crew leader, rather than the
farm owner or operator, is considered
the employer. The crew leader must
not be an employee of the farm opera-
tor and must not have entered into a
written employment agreement with the
farm operator. He or she must also
hold a valid Certificate of Registra-
tion under the Migrant and Seasonal
Agricultural Worker Protection Act,
or the majority of crew members must
operate or maintain mechanized equip-
ment provided by the crew leader. If
all these conditions are met, the
crew leader may be considered the em-
ployer, in which case his or her
liability is based on the coverage
provisions 1listed above. A farm
operator should receive a written
opinion from the Unemployment Insur-
ance Division before assuming that
the crew leader is the employer.

Federal Unemployment Tax

Under the Federal Unemployment Tax
Act (FUTA), unemployment tax is im-
posed on the employer and it must not
be collected or deducted from the
wages of employees. The tax rate is
6.2 percent on the first $7,000 of
wages paid to each employee during
1990. While there is a credit of as
much as 5.4 percent for state unem-
ployment tax payments as discussed
below, an employer remains liable for
federal unemployment tax even though
he or she may be exempt from state
tax or if employees are ineligible to
receive state unemployment benefits.

An annual return, Form 940, Em-
ployer's Annual Federal Unemployment



Tax Return, must be filed by January
31 following the close of the calen-
dar year for which tax is due. The
rules for depositing FUTA tax are the
same as those discussed earlier for
depositing Social Security and with-
held income taxes.

If an employer is liable for U.I.
contributions, a notice furnished by
the state Department of Labor must be
posted at the workplace.

IRS Publication 51, Circular A con-
tains information useful in determin-
ing how the federal unemployment tax
will apply to an individual farm
employer.

State U.I. Tax Rates

In 1988, an employer who became lia-
ble for unemployment taxes for the
first time was assigned a rate of 3.6
percent on the first $7,000 of each

employee's taxed wages. Wages in-
clude both cash and perquisites at a
"reasonable money value," as stated

in minimum wage orders. Although
taxed wages include both cash and
perquisites, the coverage test is
applied only to cash wages. Since
the 1initial tax rate has changed
several times in the past, it is
possible that it will change again in
later years.

Experience rating can change the tax
rate. To qualify for experience
rating, the employer

- must have been in the system during
the five calendar quarters ending on
the computation date -- December 31 -
- of any vyear;

- must have filed all contribution
reports due for all periods of his or
her liability in the three payroll
yvears preceding the computation date
(a payroll year encompasses the four
consecutive calendar quarters ending
on September 30); and

- must have paid some remuneration to
employees in the payroll year ending
September 30 preceding the computa-
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tion date.

Employers are notified of their tax
rates in March of each year, well
before the April 30 due date for the
first quarter report. Tax rates also
appear on the reporting forms sent to
employers quarterly.

Appeal

Employers who are not satisfied with
a determination affecting their tax
liability have 20 days from the date
of the determination to request a
hearing before a referee and 20 days
from the date the referee's decision
is sent to the employer to appeal to
the Appeal Board. Employers are not
charged for these proceedings (see
"Additional Information™® for the
office to contact).

Reconciling State and Federal
Reporting

The annual total taxable New York
State wages reportable for FUTA pur-
poses on Form 940 should be recon-
ciled to the taxable wages reported
to the state on the quarterly Em-
ployer's Report of Contributions
(state Form IA 5). Employers should
take time to review these figures and
resolve any discrepancies before
submitting the reports that are due
January 31 of each year. This will
assure they receive proper credit
toward their FUTA tax due and may
forestall future questions resulting
from any apparent discrepancy between
the amounts of taxable wages repocrted
to each agency for the year.

An employer subject to FUTA will
obtain a 5.4 percent credit against
the federal tax if the state tax is
paid in full by January 31 following
the close of the taxable year and a
reduced credit if the state tax pay-
ment is made later.

Penalties for Noncompliance

Failure to register or pay the re-
quired taxes on time can result in
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substantial penalties. Late tax
payments are not credited to the
employer's account and can thus re-
sult in a higher than usual tax rate.
An interest rate of 12 percent is
charged on all delinquent payments.
Refusal to submit taxes, or excessive
delay in doing so, may result in a
warrant, which, when filed, becomes a
lien upon the employer's title and
interest in real property.

Record Keeping

All employers must maintain for each
person they employ records that show
the employee's name and Social Secu-
rity number as well as the dates that
the employee worked and the earnings,
including bonuses, noncash payments,
and similar forms of compensation.
The records must be retained for the
current year and at least three pre-
ceding years and be available for
inspection.

Additional Information

The Unemployment Insurance Division
of the New York State Department of
Labor publishes useful materials
regularly. Two publications are
particularly valuable: Employer's
Guide to Unemployment Insurance (up-
dated pericdically and sent to in-
sured employers) and Agricultural
Employment.

Questions regarding coverage and an
employer's liability for unemployment
insurance taxes should be directed to
Liability and Determination Section,
Unemployment Insurance Division, New
York State Department of Labor, State
Campus, Albany, NY 12240-0322.

Questions regarding claims should be
directed to your local New York State
Department of Labor Unemployment
Insurance Office, listed in the phone
directory.

Safety and Health

Occupational Safety and Health
Act

The Williams-Steiger Occupational
Safety and Health Act established the
Occupational Safety and Health Admin-
istration (OSHA), which is adminis-
tered by the Department of Labor, to
ensure that working conditions for
every man and woman in the nation are
as safe and healthful as possible.

The act allows each state to imple-
ment a safety and health program, but
many states, including New York, have
decided not to have such programs.
In these states, OSHA regulations
apply to any employer who is in a
business that affects interstate
commerce. Generally, all the employ-
ees of these businesses are covered.
OSHA regulations do not apply to a
farm owner's or renter's immediate
family members, however, or in labor
exchange situations. Thus farmers
involved in informal neighborhood
labor exchanges are not normally
covered.

The following OSHA regulations apply
to farming operations: record-keeping
requirements; general duty clause;
and standards pertaining to the
following specific topics:

- temporary labor camps;

- pulpwood logging;

- storage and handling of anhydrous
ammonia;

- rollover protective structures on
agricultural tractors; and

- guarding of farm, field, and farm-
stead equipment.

Record-keeping Requirements

Employers must display the OSHA
poster, which describes the protec-
tion and obligations provided by the
act and specific safety and health
standards, in a prominent place where



employees normally report to work.

OSHA regulations require that any
work-related fatality involving an
employee and any accident or occur-
rence involving three or more hospi-
talizations be reported to the OSHA
area director within 8 hours. The
report must include the circumstances
of the accident, the number of fatal-
ities, and the extent of injuries.

Employers who had fewer than 11 full-
or part-time employees at any one
time during the previous calendar
year are required to do the follow-
ing:

- Report on-the-job fatalities or
accidents involving multiple
hospitalizations.

- Keep a log of occupational injuries
and illnesses.

- Participate in a statistical survey
upon written notification by the
Bureau of Labor Statistics that the
employer has been selected.

Employers who had 11 or more employ-
ees at any time during the calendar
year must report Jjob-related ill-
nesses or injuries to the OSHA area
director as soon as possible, but no
later than six working days after
being notified of the injury or ill-
ness. Forms are provided (OSHA 200)
to prepare these reports. Forms and
posters can be obtained from one of
the Region II OSHA offices, listed in
the Appendix.

General Duty Clause

The general duty clause in the OSHA
regulations applies to agriculture.
The regulation states that employers
must furnish every employee with a
place of employment free from recog-
nized hazards that are causing or are
likely to cause death or serious
physical harm and comply with occupa-
tional safety and health standards
promulgated under the act.
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A recognized hazard is defined as one
commonly known or generally recog-
nized in the industry in which it
occurs, detectable by the senses or
of such wide, general recognition as
a hazard that there are generally
known and accepted tests for its
detection.

Temporary Labor Camps

This standard contains specifications
regarding the camp site, camp con-
struction, water supply, toilet fa-
cilities, sewage disposal, laundry,
hand washing and bathing facilities,
lighting, refuse disposal, construc-
tion and operation of the kitchen,
dining hall, and feeding facilities,
insect and rodent control, first aid,
and procedures for reporting out-
breaks of communicable diseases.

New York State law requires employers
to have permits for public housing,
and inspections are made to determine
whether the terms are being followed.
The right to inspect housing has been
challenged in court and upheld.

The New York State Department of
Health has been issuing permits based
on a code that has been used for
several years. New York State offi-
cials may become more rigid in re-
quiring that camps be in full compli-
ance with the law before occupancy.
The New York State regulations are
contained in Title 10 of the state
Sanitary Code.

Storage and Handling of Anhydrous
Ammonia

This standard specifies construction
details for the equipment used to
store and transport anhydrous ammo-
nia. Personnel required to handle
ammonia should be trained in safe
operating practices and in actions to
take in an emergency. All stationary
storage installations should have
readily accessible at least two suit-
able gas masks and a shower or 50-
gallon drum of water. A self-con-
tained breathing apparatus is re-
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quired in areas containing concen-
trated ammonia. Any vehicle trans-
porting ammonia in bulk, except farm
applicators, must carry a container
of at least five gallons of water and
be equipped with a full-face mask.
Farm vehicles must carry a can con-
taining five or more gallons of wa-
ter. The trailer should be con-
structed so that it will follow
substantially in the path of the
towing vehicle and not whip or weave
dangerously from side to side.
Hitches should be supplemented with
suitable safety chains.

Goggles are to be used when handling
anhydrous ammonia. It is essential
that the vehicle carry water so that
in the event of an accidental leak an
employee can flush the parts of the
body that are hit. Continued flush-
ing of the eyes is critically impor-
tant.

Pulpwood Logging

This standard applies to pulpwood
logging operations only and not to
operations relating to saw logs,
veneer bolts, poles, piling, or other
forest products. The standard con-
tains specifications relating to
personal protective equipment, first
aid, environmental conditions, work
areas, explosives, and the operation
of chain saws, hand tools, and other
equipment .

Roll-over Protective Structures on
Agricultural Tractors

Agricultural tractors manufactured
after October 25, 1976, must meet the
following requirements:

- Every tractor operated by an em-
ployee must have a roll-over protec-
tive structure (ROPS).

- Where ROPS are required, the em-
ployer shall ensure that

each tractor has a seat Dbelt that
meets requirements specified in the
standard;

each employee uses the seat belt
properly while the tractor is moving;

batteries, fuel tanks, oil reser-
voirs, and coolant systems are con-
structed and located or sealed so
that the operator does not come in
contact with spillage in the event of
an upset; and

there is as little risk of injury as
possible from sharp edges and corners
in the event of an upset at the oper-
ator's station.

The requirements of this standard do
not apply to the following:

- "low-profile" tractors while they
are used in orchards, vineyards, or
hop yards where the vertical clear-
ance requirements would substantially
interfere with normal operations and
while their use is incidental to the
work being performed;

- "low-profile" tractors while they
are used inside a farm building or
greenhouse in which the vertical
clearance is insufficient to allow
the operation of a ROPS-equipped
tractor;

- tractors while they are used with
mounted equipment that is incompat-
ible with ROPS (e.g., corn pickers,
cotton strippers, vegetable pickers,
and fruit harvesters).

Definitions

An "agricultural tractor" is a two-
or four-wheel drive-type vehicle, or
track vehicle, of more than 2C-engine
horsepower designed to furnish the
power to pull, carry, propel, or
drive agricultural implements. All
self propelled implements are ex-
cluded.

A "low-profile" tractor is a wheeled
tractor with the following
characteristics:

- The spacing between the front
wheels is equal to the spacing be-
tween the rear wheels, as measured



from the center line of each right
wheel to the center line of the cor-
responding left wheel.

- The clearance from the bottom of
the chassis to the ground does not
exceed 18 inches.

- The highest point of the hood is no
more than 60 inches from the ground.

- The operator straddles the
transmission when seated.

"Tractor weight" includes the protec-
tive frame or enclosure, all fuels,
and other components required for
normal use of the tractor.

Remounting

If ROPS are removed for any reason,
they must be remounted so that they
meet the requirements of the stan-
dard.

Labeling

Each ROPS shall have a label that is
permanently affixed to the structure
stating the following:

- manufacturer's or fabricator's name
and address;

- ROPS model number, if any;

- tractor makes, models, or series
that the structure is designed to
fit; and

- that the ROPS model was tested in
accordance with the requirements of
the standard.

Operating Instructions

Every employee who operates an agri-
cultural tractor must be informed of
the operating practices listed below
and of any other practices dictated
by the work environment. This infor-
mation should be provided at the time
of initial assignment and at least
annually thereafter.
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- Fasten your seat belt securely.

- When possible, avoid operating the
tractor near ditches, embankments,
and holes.

- Reduce speed while turning, cross-
ing slopes, and on rough, slick, or
muddy surfaces.

- Stay off slopes too steep for safe
operation.

-~ Watch where you are going, espe-
cially at the end of rows, on roads,
and around trees.

- Do not permit others to ride.

- Operate the tractor smoothly--do
not make jerky turns, starts, or
stops.

- Hitch only to the drawbar and hitch
points recommended by tractor manu-
facturers.

- When the tractor is stopped, set
the brakes securely and use a lock if
available.

PTO Guarding

All agricultural equipment, regard-
less of age, must have a completely
guarded power take-off (PTO) drive
line. The master shield on the rear
PTO shaft must he kept in place. The
master shield should have sufficient
strength to prevent permanent defor-
mation of the shield when a 250-pound
operator mounts or dismounts the
tractor using the shield as a step.
The master shield can be removed when
necessary to operate PTO-driven
equipment if the guards on this
equipment cover the PTO shaft . The
equipment should also include protec-
tion from that portion of the tractor
PTO shaft that protrudes from the
tractor.

Operating Instructions

At the time of initial assignment and
at least annually thereafter, employ-
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ees must be given instructions, in-
cluding at 1least the following, in
the safe operation and servicing of
all equipment with which they will be
involved:

- Keep all guards in place when the
machine is operating.

- Do not permit anyone to ride on
farm field equipment except if he or
she 1is receiving instruction or
assistance in its operation.

- Stop the engine, disconnect the
power source, and stop all machine
parts before servicing, adjusting,
cleaning, or unclogging the equipment
unless the machine must be running to
be serviced or maintained properly.
In this case, the employer will in-
struct employees 1in all steps and
procedures necessary to service or
maintain the equipment properly.

- Make sure everyone is clear of the
machine before starting the engine,
engaging the power, or operating.

- Lock out electrical power before
performing maintenance or service on
farmstead equipment.

Safety Signs

Signs should be placed at prominent
locations on tractors and power take-
off equipment stating that safety
shields must be kept in place.

If removing a guard or access door
will expose an employee to any compo-
nent that continues to rotate after
the power is disengaged, a readily
visible or audible warning of rota-
tion should be placed in the immedi-
ate area along with a safety sign
warning employees to look and listen
for evidence of rotation and not to
remove the guard or access door until
all components have stopped.

Other OSHA Reguirements

In addition to signs and PTO guard-
ing, all farm equipment manufactured

after June 7, 1976, must meet the
following specifications:

- The mesh or nip points of all
power-driven gears, belts, chains,
sheaves, pulleys, sprockets, and
idlers must be guarded.

- All revolving shafts, including
projections such as bolts, keys, or
set screws, must be guarded, with the
exception of the following:

smooth shafts and shaft ends (without
any projecting bolts, keys, or set
screws), revolving at less than 10
rpms, on feed-handling equipment used
on the top surface of materials in
bulk storage facilities; and

smooth shaft ends protruding less
than one-half the outside diameter of
the shaft and its means of locking.

- Components such as snapping or
husky rolls, straw spreaders and
choppers, cutterbars, flail rotors,
rotary beaters, mixing augers, feed
rolls, conveying augers, rotary fill-
ers, and similar units that must be
exposed for proper function must be
guarded to the fullest extent possi-
ble that will not substantially in-
terfere with normal functioning.

- Sweep-arm material-gathering mecha-
nisms used on the top surface of
materials within silo structures must
be guarded. The lower or leading
edge should be located no more than
12 inches over the material surface
and no less than 6 inches in from the
leading edge of the rotating member
in the gathering mechanism. The
guard should be parallel to the
material-gathering mechanism and
extend the fullest practical length.

- Exposed flighting on portable grain
augers should be guarded with either
grating-type guards or solid baffle--
style covers as follows:

Openings in grating-type guards
through which materials are required
to flow should be no more than s 3/



inches. The areas of each opening
must be located less than : y inches
from the rotating flighting.

Slotted openings in solid baffle-
style covers should be no wider than
1 ¥ inches or closer than 3 ¥ inches
to the exposed flighting.

- Guards, shields, and access doors
must be in place when the equipment
is in operation.

- When removal of a guard or access
door will expose an employee to any
component that continues to rotate
after the power 1is disengaged, the
employer must provide a readily visi-
ble or audible warning in the immedi-
ate area.

Additional Information

For further details, write to the
OSHA Region II offices (see the Ap-
pendix) or to John Pollock, Cornell
Cooperative Extension Safety Engi-
neer, Riley-Robb Hall, Cornell Uni-
versity, Ithaca, NY 14853.
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Hazardous Substances

In the past several years, the state
and federal governments have passed
laws and enacted regulations requir-
ing businesses that use toxic chemi-
cals to inform employees and commu-
nity members of the possible dangers
inherent in such substances, how to
handle them, and how to react in an
emergency.

Farmers may have legal obligations
under Title III of the Superfund
Amendment and Reauthorization Act
(SARA), which is administered by the
federal Environmental Protection
Agency (EPA) and requires that state
and local governments plan to respond
to chemical spills or other emergen-
cies related to hazardous substances.
A detailed discussion of all the
legal requirements of SARA is beyond
the scope of this publication, but
more information can be obtained by
contacting the New York State Depart-
ments of Health and Environmental
Conservation, the federal EPA, or the
nearest OSHA office. EPA has a toll-
free hotline to answer questions
concerning the Chemical Emergency
Preparedness Program created by SARA.
The number 1is 1-800-535-0202; call
weekdays between 8:30 A.M. and 4:30
P.M.

Separate laws and regulations deal
with employers' obligations to em-
ployees with respect to hazardous
substances used in a business. Since
1980, farmers in New York have been
covered by the state Right-to-Know
Law. In addition, a federal law--the
OSHA Hazard Communication Standard
(see below)--applies, but it is not
currently being enforced on farms.
If the federal regulations are en-
forced on farms, the state Department
of Labor will not apply the state
law. If farm employers are in
compliance with the state law re-
quirements described below, they will
probably be in compliance with the
federal Hazard Communication Standard
as well.
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New York Right-to-Know Law

Under the Right-to-Know Law, employ-
ers in New York State must tell work-
ers about the health effects of any
toxic substances at their work sites
and maintain records to reflect com-
pliance with the law. The law ap-
plies to all employees except domes-
tic workers or casual laborers em-
ployed at the employer's residence.

To conform to the law, an employer
must first know what, if any, toxic
substances are present at the work-
place. A "toxic substance" is any
substance that is listed in the lat-
est printed edition of the National
Institute for Occupational Safety and
Health (NIOSH) Registry of Toxic
Effects of Chemical Substances or
that has yielded evidence of acute or
chronic health hazards in biological
testing. Employers should conduct an
inventory and gather information
about components of the substances
present. Manufacturers are now re-
quired to provide health hazard in-
formation on each toxic substance
they produce. This information is
furnished on a Material Safety Data
Sheet (MSDS), which can be obtained
from manufacturers and, in most in-
stances, from the state Department of
Health as well.

You may receive a MSDS that does not
have the identity of the product on
it because the product is registered
as a trade secret. If a request is
made for information concerning a
substance that 1is registered as a
trade secret, the specific identity
of the substance does not have to be
revealed, but all information con-
cerning the health hazards and toxic
effects of the substance must be
disclosed. You can check the regis-
tration and the accuracy of informa-
tion on registered products with the
state Department of Health.

Employer Responsibilities

Employers have four major responsi-
bilities under the Right-to-Know Law.

Notification

Employers must display a sign or
poster in every workplace to inform
workers that they have a right to
information concerning the hazards of
toxic substances. In addition,
employers are required to make this
information available in writing to
each employee who may be exposed to
these substances and to new employees
at the time they are hired. This
information must be written in a
language that the employee under-
stands. The employer, however, is
not required to disseminate written
information concerning toxic sub-
stances.

Posters are available free of charge
from the state Department of Health.
The employer should include on the
poster the name, location, and tele-
phone number of the representative
the employer has designated to re-
ceive and respond to information
requests. The health department
poster is a model; employers are not
required to use it as long as some-
thing substantially similar is used.

Information

Employees or their representatives
may request information about the
toxic substances to which they are
exposed. These requests may be oral
but written requests are preferable
and should be encouraged because they
document the nature and the time of
the request. (Upon receiving the
request, the employer must supply the
information in writing within 72
hours, excluding weekends and holi-
days. If the employer fails to pro-
vide the information within 72 hours,
the employee may refuse to work with
the toxic substance until he or she
has received the information. The
employee cannot be discriminated
against or fired for exercising these
rights.



Employee Education and Training

Employers must set up an education
and training program for employees
regularly exposed to toxic sub-
stances. Employees must be educated
and trained in both the possible
health effects and the symptoms of
exposure to these substances and in
how to handle them safely. The edu-
cation and training program must take
place before their first assignment,
a least once a year after that, and
any time the exposure to toxic sub-
stances is changed. The program must
also include information on the em-
ployee’s rights under the Right-to-
Know Law.

Record Keeping

Employers must keep a record of the
name, address, and Social Security
number of every employee who handles
or uses substances included in part
1910 of OSHA's General Industry Stan-
dards, subpart Z. In addition, for
each subpart Z substance, whether
used in pure form or as a component
in a mixture, the employer must re-
cord the chemical name, the CAS num-
ber, the name of the product contain-
ing the chemical, and the name of the
manufacturer of the product. Employ-
ers should consult Title 29 of the
Code of Federal Regulations to deter-
mine if their workers are exposed to
any subpart Z substances and to learn
about any specific requirements that
may exist for these substances. For
further information, see Record-Keep-
ing for Subpart Z Substances under
the Right-to-Know Law, a pamphlet
provided by the New York State De-
partment of Health (address provided
in the Appendix) .

These records are to be made avail-
able to each affected employee and
former employee, the employee's phy-
sician or representative, and the New
York State Commissioner of Health
upon request for examination and
copying. The records must be kept
for 40 years, and if the employer's
establishment ceases to operate in
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New York, the records must be sent to
the Department of Health.

Employers are required to keep re-
cords of training activities, includ-
ing dates, names of attendees, pro-
gram content, and names of those
conducting the program.

Penalties

An employee cannot be required to
give up any rights under the law as a
condition of employment. An employee
who is discriminated against in vio-
lation of the Right-to-Know Law may
file a complaint with the state De-
partment of Labor. Any employer who
fails to comply with the Right-to-
Know Law may be liable for a civil
penalty of up to $10,000. In addi-
tion, any person who intentionally
violates any part of the law can be
convicted of a misdemeanor and fined
up to $500, imprisoned for up to
thirty days, or both.

Additional Information

Detailed information may be obtained
by contacting the New York State
Department of Health. 1In addition, a
very helpful publication, Farm Guide
to the Right-to-Know Law published by
the Cornell Chemicals-Pesticides
Program, can be purchased by contact-
ing the Distribution Center, 7 Cor-
nell Business and Technology Park,
Ithaca, NY 14850, (607) 255-2080.

OSHA Hazard Communication
Standard

The federal Hazard Communication
Standard (HCS) ensures that employers
and employees have information avail-
able to them regarding the hazards
associated with chemicals in the
workplace. Implemented for some
industries in 1986, the HCS was ex-
panded to encompass all businesses
regulated by OSHA, including farms,
in July 1988. It requires that all
chemical manufacturers and importers





